CHARACTER, CONSCIENCE, AND DESTINY
In authoring the definitive biography of Archibald Cox, Profes sor Ken Gormley1 has also favored us with a study of character, its formation, and its effect upon history. What is more, he has demonstrated once again that while events may present men with opportunity, men make history and not vice versa. Into the bar gain, Mr. Gormley offers yet more proof of the correctness of Hera clitus's dictum, "character is destiny."2 As the author is human, the book has its faults. They range from the mere erroneous use of language (misusing "smells" for "odors" (pp. 59, 307), misusing "anxious" for "eager" (p. 46), and using the redundant "ink pen" (p. 42)) to the careless (referring to the original Watergate prosecutors as "assistant attorneys general" (p. 256) rather than "Assistant United States Attorneys" and an inapt reference to the biblical Ruth, implying that her "Whither thou goest" vow referred to her husband rather than to her mother in-law) (p. 326); to unscholarly prejudice (referring to those Justices of the Supreme Court of the United States who voted against some of President Roosevelt's New Deal congressional legislation as "mutinous" (p. 36) and to the events of the war in Southeast Asia as "travesties" (p. 219)). Had he availed himself of that record, Mr. Gormley would have discovered that Mr. Dean -who wrote that he prepared for writ ing Blind Ambition "the same way I prepared to testify before the Ervin Committee, before the special prosecutors, and in the cover up trial" by reviewing "an enormous number of documents as well as my own testimony" and who was prepared to take a "lie detector test" to prove it6 -admitted when deposed that not only did he not write Blind Ambition, 7 he did not even fully read it.8 Moreover,
Mr. Colodny's Second Amended Response to Plaintiffs' Interroga tories lists thirty-seven separate alleged Dean perjuries and the sources supporting the falsity of Dean's sworn statements.9
CliARACI'ER, PERSONALITY, AND DESTINY In his book, Character Is Destiny,10 Russell W. Gough, a profes sor of ethics and philosophy at Pepperdine University, makes the crucial point that one's character is separate and apart from one's personality.11 Were it otherwise, and personality destiny, Archibald Cox would not have fared well. He is depicted throughout by the author as shy and retiring, stiff and distant with other than family and friends, and something of a snob.12 Nevertheless, if good char acter may be defined as the habit of taking moral decisions,13 Mr. Cox had it, in spades. 11. See id. at 3-11.
12. The author quotes Cox on the personal appearance of a messenger delivering a letter to him from the White House: "Couldn't they have sent a chap with a proper necktie?" P.
358.
13. See GOUGH, supra note 2, at 69.
Both as a professor of law at Harvard and in public service, he worked long and hard, never seeking to escape the most difficult tasks. Cox thus had compiled a formidable reputation for diligent scholarship, judgment, and prudence in such demanding positions as, inter alia, chairman of the Wage Stabilization Board under Presi dent Truman (from which he resigned on principle); Solicitor Gen eral of the United States under Presidents Kennedy and Johnson (in which office he resisted great pressure to argue for positions he believed would do violence to the Constitution and disclose the weakness of the law when opposed by raw political power); and as an important leader at Harvard and Columbia in dealing with the student antiwar riots. Finally, he was to prove equal to the greatest challenge of his public career: his role as Watergate Special Prosecutor.
As distinguished from the sociopath, who has no conscience, a person of good character has the ability to feel guilt and a sense of shame. Archibald Cox was capable of feeling both. According to Professor Gormley, he displayed them on at least three occasions. The second instance of shame that the author recorded occurred on June 15, 1964. As Solicitor General, Cox had argued and won the Tennessee reapportionment case, Baker v. Carr.15 Although he had misgivings about the constitutionality of the Supreme Court's asserting power over state apportionment, Cox justified the Court's interference by arguing that districts with populations so numeri cally divergent were irrational under the Fourteenth Amendment. When the brothers Kennedy then pushed for a "one man one vote" standard, Cox believed their position was going too far. Neverthe less, he tortured logic to assuage his conscience and won exactly 14. Not by a German "sniper," as the author characterizes a machine gunner who "sprayed him in the arm and upper shoulder." P. 54. Snipers do not "spray" {their motto is "one shot, one kill ") and in neither World War did German Scharfschiitzen {sharpshooters) employ the Maschinengewehre (machine gun), certainly not in 1943.
Some Because of Archibald Cox's brief tenure as Watergate Special Prosecutor,17 we can only speculate how matters would have turned out had he not been fired. Because he pursued the White House tapes so relentlessly that it led to his dismissal from that post, how ever, it is reasonable to argue that Cox -already concerned that The time has come, and the Supreme Court has marked the way, when serious consider ation should be given to a reversal of the traditional reluctance of judicial intervention in legislative reapportionment. The whole thrust of today's legal climate is to end unconsti tutional discrimination .... The legislatures of our land should be made as responsive to the Constitution of the United States as are the citizens who elect the legislators. The bulk of the information contained in Silent Coup, devel oped by investigation, and placed in the record by the defendants in the Deans' lawsuit for defamation21 was fresher and even more available during and after the tenure of Mr. Cox as Watergate Spe cial Prosecutor. Therein lies the real tragedy to our country of the "Saturday Night Massacre" -we had in Cox a man who could, in the early 1970s, have discovered the truth that is only now emerging in the 1990s. -Mr. Cox has demonstrated, over a long and produc tive lifetime, that he is a man of conscience and good character. One can, of course, have a bad character and the conscience to rec ognize it. Mr. Dean has amply demonstrated that he has the for mer, but not the latter. But Archibald Cox was fired to plaudits and John Dean forced to abandon his book to derision. Ironically, Heraclitus was right about them both -character is destiny.
In the interests of full disclosure I feel obliged to note that I am grateful to Mr. Cox for, as Solicitor General, moving my admission to the Bar of the Supreme Court of the United States -from which, of course, I was subsequently disbarred upon my Watergate convictions (in which Mr. Cox had no part).
